
 

 

  

 

Impact of Dodd-Frank Act on Foreign Investment Advisers 
 
 

I. General  

 

- Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Act”) was passed on July 21, 

2010. 
  

- Primary focus on banking institutions regulations and related matters. 

 
- The Act also significantly changed the landscape affecting investment advisers and many aspects 

of the investment management industry, including, among others, the regulation of U.S. and 

foreign investment advisers serving various types of private investment vehicles and investors 

and the requirements for registration with the U.S. Securities and Exchange Commission (the 
“SEC”), as well as the applicable exemptions from such registration. 

 

II. Repeal of “Private Adviser” Exemption  
 

- Effective July 21, 2011, in lieu of the “private adviser” exemption, the Act establishes a new, 

much more limited exemption for “private fund” advisers that:  
 

(i) manage only “private funds” – in other words, funds that are exempt from 

registration under the U.S. Investment Company Act of 1940, as amended (the 

“Investment Company Act”); and 
 

(ii) have less than $150 million of assets in the aggregate under management in the U.S. 

 
Note:  The reference to “private funds” refers specifically to funds that are exempt from 

registration under the Investment Company Act’s Section 3(c)(1) (generally, funds with less than 

100 investors) and Section 3(c)(7) (funds that only accept exceptionally wealthy investors – 

generally, $5 million in liquid investments for individuals and $25 million in liquid investments 
for entities).   

 

Note:  The “private fund” exemption does not apply if the investment adviser to the private fund 
also manages separate accounts.   

 

III. Specific Rules Applicable to “Foreign Private Advisers” 

 

- The Act establishes a special exemption for a “foreign private adviser”, which is defined as 

follows:  

(i) has no place of business in the U.S.; 

(ii) has, in total, fewer than 15 clients and investors in the U.S. in private funds 
advised by the investment adviser; 



 

 

(iii) has less than $25 million (or such higher amount as the SEC may determine by 

rulemaking) of aggregate assets under management attributable to clients in the 
U.S. and investors in the U.S. in private funds advised by the adviser; 

(iv) does not hold itself out as an investment adviser in the U.S.; and 

(v) does not advise any registered investment company or business development 

company, as defined in the Investment Company Act.  

Note:  A foreign investment adviser must meet all of the factors listed above in order to qualify 

for the “foreign private adviser” exemption from SEC registration, and foreign investment 

advisers with meaningful investor followings in the U.S. are not likely to pass the test above, 
especially prongs (ii) and (iii).   

 

Note:  The number of investors will now be measured by the number of investors in the funds, 
rather than the number of funds and accounts managed, as previously calculated.   

 

 

IV. Other Narrow Exemptions Applicable to Both U.S. and Foreign Advisers 

 

- managers of venture capital funds (but only to the extent that such managers manage only venture 

capital funds); and  
 

- certain activities of “family offices.”  

 

V. Practical Implications for Foreign Investment Advisers 
 

- The Act is likely to result in a significant increase in the number of foreign investment advisers 

required to register with the SEC. 
 

- If a foreign investment adviser is unable to meet the “foreign private adviser” exemption, it will 

have to register with the SEC or significantly limit (or possibly even shut down) its U.S. advisory 
services in order to meet the exemption criteria. 

 

- There are many ambiguities in the Act, as well as items purposefully left open to interpretation by 

rule-making.   
 

- The SEC (and other regulatory agencies) will issue rules to clarify and/or interpret many 

provisions of the Act.   
 

- In the meantime, while the registration provisions of the Act do not become effective until July 

2011, now may be a good time for all advisers to be proactive regarding their plans for 
registration and the related compliance requirements.   

 


